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RECOMMVENDED ORDER

On March 14-15, 1996, a formal administrative hearing was held in this case
in Mam , Florida, before J. Lawence Johnston, Hearing O ficer, Division of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: Steven M Winger, Esquire
Kur zban, Kurzban, and Wi nger
2650 Sout hwest 27th Avenue
Mam , Florida 33133

For Respondent: Steven A. (igas, Esquire
Agency for Health Care Admi nistration
2727 Mahan Drive, Building 3
Tal | ahassee, Florida 32308-5403

STATEMENT OF THE | SSUE

The issue in this case is what rate the Agency for Health Care
Admi ni stration (AHCA) should set for the 12-bed Internmediate Care Facility for
the Mentally Retarded and Devel opnmental ly Di sabled (ICFH/ MR-DD) facility being
operated by the Petitioner, Sunrise Conmunity, Inc. (Sunrise), at 1102 Krone
Avenue in Honestead, Florida.

PRELI M NARY STATEMENT

On July 31, 1995, Sunrise requested that AHCA approve a total-budgeted
interimrate of $525 per diem ($191, 625 per year) per client for its 12-bed
ICFH/ MR-DD facility at 1102 Krome Avenue in Honestead, Florida. By letter dated
August 10, 1995, AHCA denied the request but invited Sunrise to provide
additional information. On Septenber 12, 1995, Sunrise subnitted a response
whi ch maintained its original request but also submtted a revised "conprom se”
request for a rate of $342 per diem ($124,830 per year) per client. By letter
dat ed Novenmber 8, 1995, AHCA denied both the original and the revised
"conproni se" request and instead granted Sunrise an interimconponent rate of
$226 per diem ($82,490 per year) per client.



On Decenber 4, 1995, Sunrise requested formal adm nistrative proceedi ngs.
The matter was referred to the Division of Adm nistrative Hearings (DOAH) on
Decenmber 13, 1995. It was assigned to Hearing Oficer Stuart M Lerner and
schedul ed for final hearing on April 25-26, 1996; however, AHCA' s Mtion for
Conti nuance was granted, and final hearing was continued to May 14-15, 1996. On
the day before the hearing was schedul ed to begin, the case was reassigned to
t he undersigned hearing officer

At final hearing, Sunrise called three witnesses and had Petitioner's
Exhibits 1 through 13 and 15 through 17 admitted in evidence (9-11 over
objection) inits case-in-chief. (AHCA s objection that Petitioner's Exhibit 14
isirrelevant is sustained.) AHCA called five witnesses and had Respondent's
Exhibits 1 through 3 admtted in evidence. Sunrise recalled one w tnesses and
cal l ed one additional witness in rebuttal

After presentation of the evidence, AHCA ordered the preparation of a
transcript of the final hearing, and the parties were given ten days fromthe
filing of the transcript in which to file proposed recomended orders. The
transcript was filed on June 10, 1996.

Explicit rulings on the proposed findings of fact contained in the parties’
proposed recommended orders may be found in the Appendi x to Recommended O der
Case Nunber 95-6028.

FI NDI NGS OF FACT

1. The Petitioner, Sunrise Comunity, Inc. (Sunrise), operates many
Internediate Care Facilities for the Mentally Retarded and Devel opnental |y
Di sabled (ICFH/MR-DD s) in Florida and other states. (Three-fourths of themare
in Florida.) The aggregate of the operating budgets for these facilities is $35
mllion a year. O this total, approximtely 15 percent appears to be
attributable to adm nistrative costs, including both |ocal and central office
adm nistration; in addition, there is return on proprietors' capital and
property costs.

A.  The Replacenment Facility

2. Sunrise operated a 12-bed ICFH/ MR-DD i n Honestead, Florida, known as the

"Corry Group Honme" for approximately eight years, until it was destroyed by
Hurricane Andrew. |In response to the energency, AHCA authorized Sunrise to nove
the 12 clients tenporarily to two 6-bed honmes in Kendall, Florida.

3. AHCA did not allow Sunrise to base its Mdicaid rei nbursenment for the
two 6-bed | CF/ MR-DD hones in Kendall on the prospective rate that had been in
effect at the Corry Group Hone; instead, AHCA required Sunrise to request a new,
total -budgeted interimrate for the Kendall facilities. Sunrise submitted a
budget that exceeded the $195 per diemcap that applied only to 6-bed
facilities. (A different, higher cap applied to other facilities.) Wth
inflationary adjustnents, the cap increased to $216 by 1994.

4. Meanwhile, the Florida Legislature, through Senate Bill 1802 (1993),
directed AHCA' s predecessor agency to "take all actions necessary to repl ace
[the Corry Group Honme] or cause [it] to be replaced.” Section 32, Chapter 93-
185, Laws of Florida (1993).

5. AHCA or its predecessor agency requested that the replacenent facility
be configured as a 12-bed quadriplex of four three-bed units. This



configuration was consistent with the current thinking of the agency (as well as
professionals in the field) that smaller residential units affording nore space
per resident were nore therapeutic than |large group hones. Sunrise concurred
and agreed to the configuration.

6. AHCA or its predecessor agency al so requested that Sunrise not put the
repl acenent facility on the old Corry Goup Honme site. The old Corry G oup Hone
was |located in an isolated rural area near Honestead, making it difficult for
residents to take advantage of job, social, recreational, cultural, religious,
transportation and daily living opportunities in Homestead. Sunrise concurred
and chose a site at 1102 Kronme Avenue, a location in Honestead that affords the
residents all of those advantages.

7. \Wen the new Krone Avenue facility approached readi ness for occupancy,
Sunri se requested that AHCA approve a total -budgeted interimrate of $525 per
di em ($191, 625 per year) per client. The request stated:

VWiile trying to devel op a cost structure for

this facility, we determ ned that we would

adopt the cost structure of a currently

operating State owned and operated | CF DD

facility that is both larger than a 6-person
IDF/DD facility and al so has residents of the

same Devel opnmental /Institutional (7) level of care.

Included with the request was a FYE 6/30/94 cost report for the State's 40-bed
Tacachale VIII facility near Gainesville, Florida, with the cost figures reduced
proportionately to reflect a 12-bed facility.

8. Tacachale VIII is an |ICH MR-DD designed for the nost difficult clients.
Cients housed in Tacachale VIII have extrene behavi or problens, including a
propensity to injure thenselves and others. The nore difficult the clients, the
nor e expensive the care.

9. The clients in the old Corry Goup Hone were not as difficult to manage

as the Tacachale VIII clients; neither were the clients in the two 6-bed hones
hones in Kendall. (It is disputed as to how many of the 12 clients transferred
fromthe old Corry Goup Hone after Hurricane Andrew were still in the Kendal

hones. But regardless whether the clients were identical, their profiles were
substantially the same; they were not the kind of clients housed in Tacachal e
VII1.) |If permtted to base its rate for the Krone Avenue facility on nmuch nore
difficult clients than those previously served, Sunrise would be able to
significantly increase the revenues generated at the facility.

10. Under the Florida Title XIX Internediate Care Facility for the
Mental |y Retarded and Devel opnmental |y Di sabl ed Rei nbursenent Pl an, Version VI
ef fecti ve Novenber 15, 1994, (the Rei mbursenent Plan), once a permanent rate is
established for a facility, it cannot be increased as a result of a change in
client mix. For that reason, Sunrise views the opening of the new Kronme Avenue
facility as its wi ndow of opportunity to base its reinbursenent rate for the
facility on Tacachale VIII-type clients.

B. Total -Budgeted or Component Interim Rate
11. According to Section IV.G of the Reinbursenment Plan, provisions for

i nteri mchanges in conponent reinbursenent rates are not applicable to "new
providers' first year interimrates, which are addressed in sections H and I.



bel ow." Sections H and I. provide for interimrates for new providers based on
budgeted costs. The requirenent to "submt docunentation showi ng that the
changes nmade were necessary to nmeet existing state or federal requirenents” is
in Section IV.G 2 of the Reinbursenent Plan and applies only to interimchanges
i n conponent rei nbursenment rates.

12. Under the Reinbursenment Plan, all interimrates are subject to
revi sion based on subsequent audited cost reports. |If actual costs are |ower
than projected, the provider nmust reinburse the interimoverage, and a | ower
permanent rate will be established based on the | ower actual costs. However, if
actual costs are higher than projected, the | ower budgeted rate would remain in
ef fect and becone the pernanent rate.

13. If the new Kronme Avenue facility is not treated as a "new provider,"
its reinbursement rate would be based on the $216 6-bed cap for the two 6-bed
tenporary honmes in Kendall, subject to an interim$9 increase in the property

conponent, for an interimreinbursenent rate of $226 per diem ($82,490 per year)
per client.

14. Based on the evidence, $525 per diemper client would be a reasonable
and necessary first year total-budgeted cost of serving 12 Tachachale VIII-type
clients at the new Krone Avenue facility. Per diemcosts would be expected to
decline in the second and third years due to: (1) higher occupancy rates; (2)
| ower staff turnover; and (3) increased efficiency of a nore experienced and
better trained staff. The expected cost reductions would be reflected in the
Cost Reports for those years and would be incorporated into the pernmanent rate
est abl i shed based on those cost reports.

15. Based on the evidence, $342 per diem ($124,830 per year) per client
woul d be a reasonabl e and necessary first year total-budgeted cost of serving at
the new Krone Avenue facility 12 clients simlar to those previously served by
Sunrise at the old Corry Goup Hone and the two 6-bed hones in Kendall. The
$342 per diemreflects higher costs than in the Kendall homes due prinmarily to:
(1) higher rent and depreciation; (2) higher salary costs; and (3) increased
staffing needs due to the quadriplex configuration. As with the $525 budgeted
rate, the $342 budgeted rate would be expected to decline in the second and
third years.

16. Salary costs at the new Krome Avenue facility are expected to be
hi gher because the Honmestead | abor market is significantly different fromthe
| abor market in Kendall. The |abor pool in Honestead al ways has been small er
and the difference has becone greater since Hurricane Andrew because the
Honestead Air Force Base has closed, elimnating fromthe | abor pool the spouses
of service nen and wonen stationed there. Al staff fromthe Kendall homes were
offered jobs in the Krome Avenue facility but none accepted. Higher salaries
are expected to be required to attract qualified staff to work at the new Krone
Avenue facility.

17. The $342 per diembudget is derived in part fromthe Fiscal Year
Endi ng (FYE) 6/30/94 Cost Report for the two tenporary 6-bed honmes in Kendall
No FYE 6/30/95 Cost Report was filed because the Kendall hones were cl osed
before the FYE 6/30/95 Cost Report was due

18. It is found that the new Krone Avenue facility should be treated as a
"new provider"” for purposes of establishing its interimrate.



19. The preceding finding is consistent with AHCA's past practi ce.
According to the evidence, AHCA or its predecessor agency always has established
a total -budgeted interimrate whenever a provider has changed t he physica
location of its clients. AHCA also has established a total -budgeted interim
rate whenever new beds are added and whenever the ownership of a provider
changes.

20. The sane legislation that directed AHCA' s predecessor agency to
repl ace the old Corry Group Honme al so directed the replacement of two other
Sunrise ICF/ MR-DD s call ed Anbrose and Naranja that al so were severely damaged
by Hurricane Andrew. Under the authority of Senate Bill 1802 (1993), Sunrise
reconstructed Anbrose and Naranja on their old footprints, and AHCA aut hori zed
Sunrise to tenporarily nmove the clients during reconstruction. Wen
reconstructi on was conpl eted, AHCA established a total-budgeted interimrate for
bot h Anbrose and Nar anj a.

21. AHCA attenpted to explain that the new Krome Avenue facility should be
treated differently because it was a "consolidation" fromtwo | ocations to one.
That expl anation is rejected.

22. Sunrise was entitled to rely on the terns of the Rei nbursenment Pl an
and the past practice of AHCA and its predecessor agency under it. 1In reliance
on the past practice, Sunrise proceeded with the construction of the facility at
1102 Kronme Avenue.

23. Finding 18, above, also is consistent with AHCA's treatnment of the
Krome Avenue facility. Treating the new Krone Avenue facility as a new
provider, AHCA did not allow Sunrise to be reinbursed for serving clients in the
new Krone Avenue facility until Sunrise obtained a separate |icense to operate
the newly constructed facility, enrolled it in the Medicaid rei nbursenent
system and obtai ned a new provider agreement. (Wen Sunrise took those steps,

t he Medi caid provider nunber assigned to the new facility apparently was the
same nunber assigned to the Ad Corry Goup Home and the two 6-bed tenporary
hones in Kendall.)

CONCLUSI ONS OF LAW

24. Florida Senate Bill 1802 (1993) directed AHCA s predecessor agency to
"take all actions necessary to replace [the Corry Group Hone] or cause [it] to
be replaced.” Section 32, Chapter 93-185, Laws of Florida (1993).

25. Wthout Senate Bill 1802 (1993), Sunrise would have had to obtain a
certificate of need to replace the old Corry Goup Hone. Cf. Section 408. 045
Fla. Stat. (1995).

26. If there had been no Hurricane Andrew, Sunrise would not have been
able to justify a request for a total -budgeted interimrate by changing the
client mix at the old Corry G oup Hone to resenble the Tacachale VIII clientele

It is concluded that, when the Legislature authorized the repl acenent of the old
Corry Group Hone outside the certificate of need process, it did not intend to
aut horize Sunrise to change the client mx. AHCA is not estopped fromtaking
the position that Senate Bill 1802 only authorized Sunrise to replace the old
Corry Group Hone, not to change the client m x



27. AHCA s Rei nmbursenent Plan is adopted and incorporated by reference in
F.A C Rule 59G6.040. It has been found, and nust be concluded, that the new
Krome Avenue ICF/ MR-DD is a "new provider"” under the Reinbursenent Plan. As a
"new provider," it is entitled to a total-budgeted interimrate.

28. Under the federal Boren Anendnent, 42 U.S.C. s. 1396a(a)(13)(A),
| CF/ MR-DD rei nbursenent nust be "reasonabl e and adequate to neet the costs which
must be incurred by efficiently and econom cally operated facilities . . .."
Under the Rei nbursenment Plan, a new provider is entitled to an interimrate,
based on a total budget, which is projected to be "reasonabl e and adequate.”

29. As found, $342 per diemper client would be a reasonabl e and necessary
first year total-budgeted cost of serving at the new Kronme Avenue facility 12
clients simlar to those previously served by Sunrise at the old Corry G oup
Horme and the two 6-bed honmes in Kendall. It is concluded that the interimrate
for the facility should be set at $342.

30. It having been found and concluded that Sunrise is entitled to a
total -budgeted interimrate, Sunrise's estoppel and other argunments are noot.

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
recommended that the Agency for Health Care Administration enter a final order

establishing the interimrate for Sunrise's new Krone Avenue | CF/ MR-DD at $342
per diem ($124,830 per year) per client.

DONE and ENTERED this 11th day of July, 1996, in Tall ahassee, Fl orida.

J. LAVWRENCE JOHNSTON, Hearing Oficer
Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 11th day of July, 1996.

APPENDI X TO RECOMMENDED ORDER, CASE NO 95-6028

To conply with the requirenments of Section 120.59(2), Florida Statutes
(1995), the following rulings are made on the parties' proposed findings of
fact:

Petitioner's Proposed Findings of Fact.

A.  Ceneral Findings
1.-.25. Cumulative. Duplicate Specific Findings.
B. Specific Findings
1. Leech
a.-0. Accepted and incorporated to the extent not subordinate or
unnecessary.



p. Accepted and incorporated. However, approximately 15 percent appears
to be attributable to adm nistrative costs, including both | ocal and central
office adm nistration; in addition, there is return on proprietors' capital and
property costs.

g. Accepted and incorporated to the extent not subordinate or unnecessary.

r. First sentence, cumul ative; second, accepted but irrelevant; third,
accepted and i ncorporated (Tacachale VII1); fourth, rejected as unintelligible;
| ast, accepted and incorporated.

s. Accepted and incorporated to the extent not subordi nate or unnecessary.

2. Childs

a. First sentence, accepted but subordi nate and unnecessary; rest,
accepted and i ncorporated to the extent not subordi nate or unnecessary.

b. Rejected as not proven that it was not treated as a "replacenent"”;
ot herwi se, accepted and incor por at ed.

c. Accepted but subordinate and unnecessary.

d. First two sentences, rejected that none of this was "relevant”;
ot herwi se, accepted and incor por at ed.

e. First sentence, rejected as not proven that the |icense "does not
relate in any manner” to the Corry home; otherw se, accepted and incor porat ed.

f. First sentence, rejected as not proven that this specific advice was
given. Last sentence, rejected as not proven that "there was not any
rel evance.” Qherw se, accepted and incorporated to the extent not subordi nate
or unnecessary.

g. Rejected as not proven that there "was no rel evance what soever."

O herwi se, accepted and incorporated to the extent not subordinate or
unnecessary.

h. Accepted and incorporated to the extent not subordi nate or unnecessary.
However, although "low, " Sunrise proved that it was "reasonabl e and adequate."

i. Accepted but subordinate and unnecessary. (There has been no
significant change in the general profiles of the clients.)

j. Rejected as unintelligible.

k. Accepted and incorporated to the extent not subordi nate or unnecessary.
(Al t hough sone may be "low, " Sunrise proved that they were "reasonabl e and
adequate. "

. Accepted but subordinate and unnecessary.

m Accepted and incorporated to the extent not subordi nate or unnecessary.
(I'n other words, if Sunrise were authorized to change its client nmx for the
repl acenent facility, it would have been able to claiman interimreinmbursenent
rate of $191, 625 per year for each of the 12 clients served.)

n. Rejected as not proven. Proven that they are "reasonabl e and adequate"
for the first year of operation. Costs are expected to decline in subsequent
years.

0. First sentence, rejected as not proven in that it was both. Second
sentence, accepted and incor porat ed.

3. \Weeks

a. Accepted but subordinate and unnecessary.

b. See 2.m, above.

c. Third sentence, rejected as inconplete and therefore unintelligible.
(Accepted and incorporated if the conpleted proposed finding would have said the
$342 per diem budget is "reasonabl e and adequate" for clients |ike those being
served.) Oherw se, accepted and incorporated to the extent not subordinate or
unnecessary.

d. Rejected as not proven as to the $525 budget, which essentially was the
Tacachal e VI11 budget reduced in proportion to the nunber of clients served.

O herwi se, accepted and incorporated to the extent not subordinate or
unnecessary.



e. Rejected as not proven that the Sunrise budget was "significantly nore
generous."” The cost of any additional nursing care was not quantified; and,
while the off-site day programthat is considered mandatory for a provider |ike
Sunrise costs approxinmately $40 per day per client, the practical feasibility
(and cost-benefits) of such a program woul d be questionable for clients |ike
those at Tacachale VII|I

f. Accepted and incorporated.

g.-j. Accepted; subordinate to facts found.

k. Conclusion of |aw

. Rejected as not proven.

m  Accepted but unnecessary.

n Rej ected as not proven that the facts were "just like the Corry G oup
O herwi se, accepted but subordinate to facts found.

0. Accepted; subordinate to facts found.

p. First sentence, accepted but unnecessary; second, unintelligible.

g. Accepted; subordinate to facts found.
r
s

Hormre.

Accept ed and i ncor por at ed.
. Accepted; subordinate to facts found.

t. Rejected as not proven that AHCA did not request additiona
i nformation; otherw se, accepted and incorporated to the extent not subordi nate
or unnecessary.

u. Cunul ati ve.

v. Unintelligible.

w. -Xx. Cunul ative.

y. First sentence, unintelligible; second, conclusion of |aw rest,
accepted and i ncorporated to the extent not subordi nate or unnecessary.

z. Accepted and incorporat ed.

aa. Rejected as not proven.

bb. Rejected as not proven as to the provider nunber; accepted and
i ncorporated as to the |icense.

cc. First sentence, unintelligible, subordinate and unnecessary; second,
cunul ative

dd. First sentence, accepted and incorporated; second, rejected as not
proven that it is "appropriate" for Sunrise to serve those clients at the new
Krome Avenue facility but otherwi se accepted and incorporated; third, rejected
as not proven that they are the "easiest clients" but accepted and incorporated
as to the budget for them

ee. Introductory clause, accepted and incorporated; conclusion, rejected
as not proven.

4. MCorm ck

a.-b. Accepted but subordi nate and unnecessary.

5. More

a. First sentence, accepted but subordi nate and unnecessary. Second,
unintelligible. (Accepted as to "direct care staff" but subordinate and
unnecessary.

b.-c. Rejected as not proven.

d. Rejected as not proven that all of themcan, or that any of them can at
all tines.

e.-h. Accepted but subordi nate and unnecessary.

6. Burroughs

a.-c. Accepted but subordi nate and unnecessary.

7. Hughes

a. First sentence, accepted but subordi nate and unnecessary; rest,
concl usi ons of | aw.

b. Accepted but subordinate to facts found, and unnecessary.

c. Conclusion of |aw, subordinate and unnecessary.

d. Rejected as not proven.



e. Accepted and incorporat ed.

f. Accepted and incorporated. (In this context, "new provider" does not
a "replacenment” under Senate Bill 1802.)

g. Subordinate and cunul ative. ("Perspective" is a typo.)
h. Unintelligible.

i. Accepted but subordinate and unnecessary.

j.-k. CQumulative, subordinate and unnecessary.

. Accepted and incorporated.

m  Accepted but subordinate and unnecessary.

n

8

a

b

c

nean

-0. Cunul ative, subordinate and unnecessary.
Allen
Accept ed but subordi nate and unnecessary.
Accept ed; subordinate to facts found.
Accept ed but subordi nate and unnecessary.
d. Except to the extent conclusion of |aw, accepted but subordi nate and
unnecessary.
e.-g. Accepted but subordi nate and unnecessary.
h. Conclusion of |aw, subordinate and unnecessary.
i. Accepted but subordinate and unnecessary.
9. Lussier
a.-c. Accepted but subordi nate and unnecessary.
10. Weeks Rebutta
a. Last sentence, rejected as not proven; otherw se, accepted and
i ncorporated to the extent not subordi nate or unnecessary.
b. Accepted and incorporated to the extent not subordi nate or unnecessary.
c. Accepted and incorporated. ("Expect" is a typo.)

Respondent' s Proposed Fi ndi ngs of Fact.

Accept ed and i ncor por at ed.
-4. Conclusions of |aw
-6. Accepted and i ncorporated.

Accepted. Sunrise's intent is subordinate and unnecessary; the rest is
i ncor por at ed.

8. Rejected as contrary to the greater weight of the evidence, but
irrelevant as there has been no significant change in the general profiles of
the clients.

9.-10. Accepted and incor porat ed.

11. Rejected as contrary to the greater weight of the evidence. Its
present status is the issue in this case; in addition, the basis of the current
paynments is the 6-bed cap, adjusted for an increased property conponent.

12.-15. Accepted and incorporated. ("August 190" in 15 is a typo.)

16. Rejected as contrary to the greater weight of the evidence that it was
an "amended interimrate request.” (Sunrise maintained the original request but
al so submtted a revised "conprom se" request.)

17. Accepted and incor por at ed.

18. To the extent not conclusion of law, rejected as contrary to the
greater weight of the evidence.

19. Accepted and incor por at ed.

20. Rejected as contrary to the greater weight of the evidence.

21. Accepted ("1996" is a typo) but subordi nate and unnecessary.

22. First sentence, rejected as contrary to the greater weight of the
evi dence; second, accepted but subordi nate and unnecessary.

23. Accepted but subordi nate and unnecessary.

24. Rejected as contrary to the greater weight of the evidence.

1

2.
5.
7.



25. First and third sentence, rejected as contrary to the greater weight
of the evidence; second, accepted and incorporated. (As to the first, it was
i nval i d because it sought to base the rate on a different client m x.)

26. Testinmony accepted as accurate, but rejected that it further supports
the finding. See 25., above.

27. Accepted and i ncorporated.

28. First sentence, accepted but subordinate to facts contrary to those
found (i.e., that it was not an interimchange in conponent reinbursenent rate
request.)

29. First and second sentences, rejected as contrary to the greater weight
of the evidence. (Sunrise is a new provider at the Krome Avenue facility, but
Senate Bill 1802 did not entitle it to a newrate based on a different client
mx.) Third sentence, rejected as being argunment of counsel

30. First sentence, rejected; second, accepted (in accordance with Senate
Bill 1802); rest, accepted but subordinate to facts found.

31.-32. Accepted and incorporated that the sane Medicaid provider nunber
seens to apply to the Krome Avenue facility. But rejected as contrary to the
greater weight of the evidence that it should not be treated as a new provider
for purposes of establishing a rei nbursenent rate.

COPI ES FURNI SHED:

Steven M Wi nger, Esquire
Kur zban, Kurzban, and Wi nger
2650 Sout hwest 27th Avenue
Mam, Florida 33133

Steven AL Grigas, Esquire
2727 Mahan Drive, Building 3
Tal | ahassee, Florida 32308-5403

Sam Power

Agency Cderk

Agency for Health Care Admi nistration
2727 Mahan Drive

Tal | ahassee, Florida 32308

Jerome W Hoffrman, Esquire

Agency for Health Care Admi nistration
2727 Mahan Drive

Tal | ahassee, Florida 32308

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit to the Agency for Health Care

Admi nistration witten exceptions to this Recormended Order. Al agencies allow
each party at |least 10 days in which to submt witten exceptions. Sone
agencies allow a larger period within which to submt witten exceptions. You
shoul d consult with the Agency for Health Care Admi nistration concerning its
rules on the deadline for filing exceptions to this Recommended O der



STATE OF FLORI DA

AGENCY FOR HEALTH CARE ADM NI STRATI ON

SUNRI SE COWUNI TY, | NC.
Petiti oner,
VS. CASE NO.: 95-6028
RENDI TI ON NO.: AHCA- 96- 1346- FOF- MDR

STATE OF FLORI DA, AGENCY FOR
HEALTH CARE ADM NI STRATI ON,

Respondent .

FI NAL CORDER
PRELI M NARY STATEMENT

Sunrise owns and operates ICF/ DD facilities. Three of its facilities were
severely damaged by Hurricane Andrew. At issue in this case is one of the three
facilities, the Corry Goup Hone; specifically, the Medicaid per diemrate to be
paid for each Medicaid resident of the facility built to replace Corry.
Sunrise's i mediate response to the enmergency was to nove its Corry residents to
two six person facilities north of the disaster area. The agency's response to
t he emergency relocation was to give Sunrise a new per diemrate based on a
budget (anticipated costs) for the energency facilities rather than a rate based
on the cost experience at the Corry Hone.

The Legi sl ature authorized Sunrise to replace its three ICFH/ DD facilities
whi ch were severely damaged by the hurricane. See Section 32 of Chapter 93-185,
Laws of Florida. The Corry G oup Hone, a 12 bed facility, was not restored
instead, Sunrise built a new 12 bed facility on a new site on Krone Avenue.
This rate dispute arises fromthe agency's denying Sunrise's request for a rate
based on a budget, and instead approving a rate based on the cost experience at
the two energency facilities with an upward adjustnent only for increased
property costs at the new facility. The per diemrate sought by Sunrise is
$342; the rate initially approved by the agency is $225. 88.

RULI NG ON EXCEPTI ONS

Counsel excepts to the finding in paragraphs 3 and 13 that the per diem
rate approved for the two enmergency facilities was subject to a dollar cap
applicable to 6 bed facilities. Several allusions to such a cap are found in
reviewing the testinony given at the final hearing, but a review of Petitioner's
conposite exhibit 8 is nmore hel pful in addressing the exception. Sunrise's
letter of Decenber 9, 1992, to Medicaid notes that Sunrise was being reinbursed
at the rate for the destroyed Corry facility, $134.45, and urgently requested
that a 45.07 percent increase (an additional $60.60 for a total rate of $195.05)
be approved because Sunrise was incurring higher costs of care at the energency



facilities. The agency's response was a letter of January 21, 1993, to Sunrise
approving the requested rate of $195.05. Neither letter indicated that the rate
was limted by a cap. The substantial increase requested by Sunrise was
approved. The exceptions are granted.

Counsel excepts to the findings in paragraphs 5 and 6 that AHCA or HRS
"requested"” that the replacenent facility be designed as a quadriplex (four
t hree-bed units) and that the new facility not be placed on the Corry site. The
exception is granted and the finding is nodified as follows. Having reviewed
the record, it is clear that the decisions on site and design were Sunrise's.
The deci sion on design was nade after discussions with staff at the agencies.
See the transcript of the final hearing at pages 34, 38, 39, 53, 468, and 469.
The enabling | egislation provided that the departnment "shall authorize Sunrise
to build three twelve person ICH/ DD facilities through private financing on
sites selected [by Sunrise]." [enphasis added]. Section 32 of Chapter 93-185,
Laws of Fl orida.

Counsel excepts to the hearing officer's coment in paragraph 9 that if
Sunrise served nmuch nore difficult residents than it previously served its
revenues would significantly increase. It should be noted that the hearing
of ficer found that the profile of the residents served after the hurricane did
not change. The chall enged coment is supported by conpetent, substanti al
evi dence; thus, the exception is denied. Heifetz vs. Department of Business
Regul ation, 475 So2d 1277, 1281 (Fla. 1st DCA 1985).

Counsel excepts to the conclusion of law in paragraph 10 that once a
permanent rate is established for a facility, it cannot be increased as a result
of a change in client mx. The exception is granted. |If the state requires a
facility to serve a different profile of residents, the rate may be adjusted.

Counsel excepts to the finding in paragraphs 15 and 29 that Sunrise's
proposed per diemrate of $342 reflects a reasonable |level of costs for the new
facility. Sunrise presented testinony regarding the reasonabl eness of the
proposed rate. This testinobny was not contradicted. The agency's witness,
Frank Hughes, conceded the reasonabl eness of the $342 proposed rate for a new
provider. The challenged finding is supported by conpetent, substantial
evi dence; therefore, the exception is denied. Likew se, the exception to the
finding in paragraph 16 that higher salary costs could be anticipated at the new
facility is denied.

Counsel excepts to the inplication of paragraph 17 that no cost report was
required for fiscal year 1995 because the two energency homes cl osed before the
due date of the cost report. The applicable plan, Respondent's Exhibit 2 does
not excuse the filing of a cost report under this circunstance. The exception
i s granted.

Counsel excepts to the hearing officer's conclusion in paragraphs 18 and 27
that the new facility should be treated as a new provider for purposes of

establishing its per diemrate. | find no statute or rule to support the
treatment of the new facility differently fromthe other two facilities restored
by Sunrise pursuant to Section 32 of Chapter 93-185, Laws of Florida. | concur

with the hearing officer; thus, the exception is denied.

Counsel ' s exceptions regardi ng estoppel are not addressed as the hearing
of ficer's recomendati ons are not based on estoppel. See paragraph 30 of the
Reconmended Order.



FI NDI NGS OF FACT

The agency hereby adopts and incorporates by reference the findings of fact
set forth in the Recommended Order excepts as nodified by the rulings on the
exceptions.

CONCLUSI ONS OF LAW

The agency hereby adopts and incorporates by reference the concl usions of
law set forth in the Recomended Order except as nodified by the rulings on the
exceptions.

Based upon the foregoing, it is

ADJUDGED, that a per diemrate of $342 as recommended be established for
Sunrise's new Kronme Avenue | CF/ DD.

DONE and ORDERED this 1st day of Decenber, 1996, in Tall ahassee, Florida.

STATE OF FLORI DA, ACGENCY FOR
HEALTH CARE ADM NI STRATI ON

Dougl as M Cook, Director

A PARTY WHO | S ADVERSELY AFFECTED BY THI' S FI NAL ORDER |'S ENTI TLED TO A JuDi Cl AL
REVI EWVWH CH SHALL BE | NSTI TUTED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH
THE AGENCY CLERK OF AHCA, AND A SECOND COPY ALONG W TH FI LI NG FEE AS PRESCRI BED
BY LAW W TH THE DI STRI CT COURT OF APPEAL | N THE APPELLATE DI STRI CT WHERE THE
AGENCY NMAI NTAINS | TS HEADQUARTERS OR WHERE A PARTY RESI DES. REVI EW PROCEEDI NGS
SHALL BE CONDUCTED | N ACCORDANCE W TH THE FLORI DA APPELLATE RULES. THE NOTI CE
OF APPEAL MJUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE ORDER TO BE REVI EVED.

COPI ES FURNI SHED TO

Steven Gigas, Esquire J. Law ence Johnston
Seni or Attorney, Agency for Hearing Oficer
Heal th Care Admi nistration The DeSot o Buil di ng
2727 Mahan Drive, Suite 3431 1230 Apal achee Par kway
Fort Knox Building |11 Tal | ahassee, Florida 32399-1550
Tal | ahassee, Florida 32308-5403

Steven M Wi nger, Esquire

Kur zban, Kurzban & Wi nger, P. A
2650 SW27th Avenue, 2nd Fl oor
Mam , Florida 33133



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the foregoing has been
furni shed to the above nanmed addresses by U S. Ml this 2nd day of Decenber,
1996.

R S. Power, Agency Cderk

State of Florida, Agency for
Heal th Care Admi nistration

2727 NMahan Drive

Fort Knox 3, Suite 3431

Tal | ahassee, Florida 32308-5403

(904) 922-3808



